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GUEST EDITORIAL
This Special Issue of the N ationallaw School journal is a collection
of articles that explore the law from a feminist perspective. With this
journal, we are seeking to promote feminist legal studies in India. Feminist
legal studies examines the role that law plays in the oppression of women,
and the role that law might play in overcoming that oppression. It attempts
to go beyond the mere identification of law that impacts on women, to
examine the specific conditions of women and analyses the role of law at
different points of intersection - conceptual, institutional or communitybased. It is an interdisciplinary approach to understand the complex and
contradictory nature of the legal regulation of women.
Feminist legal studies can be located within the broader framework
of feminist scholarship. Feminist scholarship examines the social,
economic, political and cultural factors that cause and reinforce women's
oppression. It seeks to reveal the social structures, institutions and relationS
that have made and continue to make women subordinate to men. This
scholarship is interdisciplinary - as it explores these multiple and mutually
constituting factors in and across such disciplines as sociology, history,
political science, economics, and humanities.
Law is one among a number of important factors in trying to
understand
the ways in which women have been subordinated.
Historically, law has set boundaries of what women can and cannot do,
and has had alot to say about how women were supposed to act, and
what women were supposed to be. Much of this historical legacy remains
with us today, as law continues to contribute to the social understanding
of the appropriate roles and activities of women. Law has become an
important site of feminist action arid inquiry. Feminist legal studies
examines the particular ways in which law has been informed by male
norms, male experience, male values and male dominance. In so doing,
it tries to demonstrate the exclusion of women's experience from law,
and the ways in which the law serves to reinforce stereotypical and
patriarchal assumptions about women.
Feminist legal studies at the same time explores the extent to which
law can be used to improve women's position. Law has a very specific
place in the history and politics of the feminist movement in India. Many

Guest Editorial

ix

campaigns have been fought and won to secure legal rights for women.
While these strategies have served to improve women's position, they
have not fundamentally transfonned the reality of women's oppression.
Efforts at law refonn, whether during the colonial era or in contemporary
times has been translated into measures that have only marginally
improved the day to day reality of women's lives. Although this has led
some within the women's movement to reject law refonn as an effective
strategy for social change, most feminists remain committed to legal
rights strategies as an important tool for empowennent. What is needed,
however, is the development of new understandings and new strategies
. of engaging with law as a means of mobilisation and resistance. Feminist
legal studies has an important contribution to make to the needs of the
women's movement. In attempting to combine theory and practice,
feminist legal studies is seeking to develop a way out of the impasse of
liberal theories oflaw refonn. It insists on beginning with a comprehensive
understanding of the complex and often contradictory ways in which law
contributes to women's oppression and with this understanding seeks to
develop more complicated understandings of the role that law might play
in overcoming this oppression.
Feminist legal studies seeks to move beyond an exclusive
concentration on questions of law refonn and to address fundamental
concepts, values and assumptions that are embedded in legal thought.
Feminist perspectives unmask the assumptions that infonn the law, that
is, the analysis attempts to reveal the specific assumptions of class,
gender, sexuality and religion on which the law is often premised. It
seeks to explode the concepts of neutrality and objectivity which often
serve to mask these underlying assumptions. In other words, ostensible
neutral and objective positions can often be shown to reflect very specific
perspectives - indeed, most often, that of the middle class, heterosexual,
married, hindu male. Feminist perspectives deconstruct the idea of law's
objectivity, and seek to broaden the perspectives that are considered and
included in law. Moreover, we seek to examine law from different
locations through interdisciplinary research in hope of providing insights
into the multiple ways in which power controls the production and
reinforcement of law, legal concepts and values. Only once we understand
these complex ways in which law is implicated in women's oppression
can we then begin to fonnulate strategies for using law to overcome this
oppression.
It is important to emphasise that feminist legal studies is in a very
early stage of development in India. There are no clearly defined paths or
right answers. Just as the analysis is interdiscipliIiary in nature, so too
are there many different theoretical and methodological approaches that
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can be pursued within the framework of feminist analysis. Feminist legal
studies must be based on a recognition of the specificity of women's
experience and the conditions of their oppression. Yet, these circumstances,
historical processes and social contexts are themselves in a constant state
of change, and so too then must feminist perspectives and approaches
continue to adapt to these changes.
It is our hope that this journal will contribute to the growth of
feminist legal studies and thus to the development of a better understanding
of law by exploring the relationship between law and gender oppression.
In addition to fostering feminist legal scholarship, it is our hope that this
journal will contribute to the development of feminist perspectives in
both the teaching and practice oflaw. We hope that the articles in this
collection will provide law teachers with new perspectives on teaching
law, as well as contribute to the understanding of law from feminist
perspectives in the practice of law. The legal profession has been bereft
of feminist analysis and argument. There has been little scope for feminist
lawyers to influence the law. We hope that this journal will provide an
important beginning to the development of feminist perspectives on law,
and to the influence of these feminist perspectives on legal structures,
institutions and practices.
The articles in this collection approach law from different entry
points - from the conceptual, institutional, and community based levels.
The first two articles analyse law at a conceptual and theoretical level.
Ratna Kapur and Brenda Cossman, in their article, "On Women, Equality
and the Constitution: Through the Looking Glass of Feminism" explore
the approaches that have been adopted by the Supreme Court and High
Courts in constitutional cases on sex discrimination. They begin by
reviewing two competing models of equality - formal versus substantive
equality. In a formal equality approach, only those who are the same
need to be treated equally. Thus those who are different are disqualified
from any entitlement to equality. By contrast, a substantive model of
equality is concerned not with sameness and difference, but rather, with
disadvantage - that is - with whether a particular law contributes to the
continued subordination of a disadvantaged group. Kapur and Cossman
argue that the judiciary's approach to Articles 14, 15 and 16 of the
Constitution of India have been overwhelmingly influenced by a formal
model of equality.
In turning specifically to the issue of sex discrimination, Kapur and
Cossman review three different approaches to gender difference protectionist, sameness and corrective. The subsequent review of the
constitutional case law on sex discrimination is divided by subject area:
employment, civil and political rights, criminal law, education, and family
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law. Within each of these areas, Kapur and Cossman reveal the panicular
approach to equality, and the panicular approach to gender difference
that have been adopted by the judiciary. They argue that the judicial
approach to sex discrimination remains overly influenced by the formal
understanding of equality, with only a few exceptions adopting a
substantive approach to equality. The judicial approach to gender
difference, however, is divided. In some cases, the courts adopt a
protectionist approach - that is - women are weak and in need of
protection. In other cases, the courts adopt a sameness approach -that is women are the same as men, and must be treated equally. In a third, and
small set of cases, the courts have adopted a corrective approach to
gender difference - that is - women have historically been discriminated
against, and may thus require preferential treatment in order to compensate
for past discrimination. Kapur and Cossman argue that women's equality
rights will be best promoted by a substantive approach to equality, that
allows for both a sameness and corrective approach to gender difference.
Arati Rao in her article "Right in the Home: Feminist Theoretical
Perspectives on International Human Rights", explores some of the
conceptual limitations of international human rights in adequately
protecting women's rights, particularly, in adequately protecting women
from physical and sexual violence within the family. Relying on the
insights of feminist theory, she argues that the public\private distinction
on which liberal human rights discourse is premised operates to obscure
and negate the sphere in which women are physically and sexually abused
as a valid sphere of inquiry and protection. The family which has been
identified by feminist theory as a central site of struggle is defined in
international human rights documents as the natural and fundamental
unit of society. The family is insulated and thereby placed beyond the
legitimate scope of international human rights.
Further, Rao argues that international human rights discourse is
informed by a notion of power, and thus, of abuse of power, as emanating
from the State. Thus, the protection offered by international human rights
is only protection against human rights abuses of States. This focus on
State power obscures both the ways in which actors other than the State,
such as the family, particularly men within the family, are invested with
the power to violate the human rights of others within the family, and
the ways in which the State is implicated in reinforcing the power of
men within the traditional family. Based on the work. of Foucault, Rao
argues that international human rights must be informed by a more
complex understanding of the dispersion and .operation of power, which
breaks down the anificial distinction between public and private realms.
It is within this conceptual framework that the issue of the physical and
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sexual abuse of women within the family must be confronted at the level
of international human rights.
The articles by Janaki Nair and Prem Chowdhry address the operation
of the law within an institutional framework. They further address the
impact of the law specifically in relation to single women - the prostitute
and the widow.
Janaki Nair, in her article "From Devadasi Reform to SITA:
Reforming Sex Work in Mysore State, 1892-1937", pursues the
investigation into women's historical past to unearth the dual meanings
of law and its role in regulating female sexuality. The author traces the
changing fortunes of the devadasi in Mysore State from a nityasumangali
(ever auspicious woman) to an unorganised subaltern sex-worker. The
article documents the role of administrators in the Mysore state, who
used the administrative and legal measures at their disposal, to end the
practice of dancing in temples and temple processions. The erosion of
legal, institutional and material support for the artistic ability of the
devadasi reduced her from a professional dancer to a sex worker. It
converted her from an adjunct to conservative domestic society to its
"ravager". Lines were drawn between respectable and disrespectable female
sexuality, a position that was integral to the mainstream nationalist
discourse.
The article simultaneously examines the attitude of the British imperial
army to prostitutes, seen initially as the carriers of deadly sexually
transmitted diseases. The exigencies of the imperial military presence in
India produced a new proletarian sex-worker. In the early 20th century,
efforts were made by voluntary agencies to reform the "traffic in women".
The bill passed subsequently in 1937 as SITA (Suppression of illegal
Trafficking Act) projected the sex worker not as a sexually dangerous
woman, as the devadasi was seen, but as a victim to be protected. The
discourse around the bill, as around the devadasi, was in terms of wider
societal and national interests. The voice of the woman was unheard.
Nair suggests that such voices, critical of patriarchal reconstruction of
women's sexuality, existed though in a muted and fragmentary form.
Prem Chowdhry in her article "Conjugality, Law and State: Inheritance
Rights as a Pivot of Control in Northern India", uncovers the hidden
assumptions behind the colonial attempt to encourage widow remarriage.
The author discusses the history of widow remarriage in its karewa form
under both colonial and post colonial rule. By providing an historical
perspective on the legal regulation of widows, she exposes how the law
is used not primarily to improve the status of widows, but to ensure that
property and wealth remain within and under the control of her husband's
family. She notes that despite legislative reform, the practice of karewa
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continues as a result of pressure from the former husband's family,
particularly in cases of women who are beneficiaries of special grants,
such as war widows' pensions. Chowdhry's research reveals the
importance of doing legal history from a feminist perspective to understand
the impact of the law on women's lives in an historical-context and how
that history has continued to inform and construct the development of
the law and the perception of women. It further demonstrates the limits
of law reform, which has been a primary feature of the feminist
movement's interaction with law.
Govind Kelkar's article,"Women, Land and Agrarian Reform: Issues
of Gender and Class in Improving Women's Effective Access to Land",
looks at how the law is given meaning and substance as a result of
peasant movements and women's mobilisation. The paper outlines
women's involvement in peasant struggles for land rights in Bihar after
the 1970's. She exposes the limitations of law reform through her
discussion of agrarian reform and women's access to land. Despite
legislative measures to ensure property rights for rural labourers, including
women, inequalities in land distribution continue to exist. However, she
analyses how gender-class systems which operate inside and outside the
home, impede women's access to their legal rights. In addition, women's
issues are not adequately addressed within the peasant movement and
violence against women by landlords persists, though to a lesser degree
than prior to the peasant struggles. Land reforms offer some promise, but
real change for landless women labourers can only occur if the legislation
is enforced by bureaucratic structures and if there is strong support for
women's struggles from within the peasant movement.
Kelkar's study was conducted in Bihar through individual and
collective discussions with women who actively participated in the
agrarian reform movements. In her capacity as a social scientist she is
able to provide significant insights about the impact of law on women's
lives and the extent to which it is able to alter their material conditions.
It is essential to address the law at the conceptual, institutional and
community-based levels in order for us to understand the ways in which
it regulates and affects women's lives. Furthermore, by providing a
feminist and interdiscipliIiary perspective, we can begin to understand
how the law is influenced and constructed by the existing social context
and how that in turn impacts on women's lives.
RATNA KAPUR
Guest Editor

